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However, nonprofits can also elicit a negative
response, particularly in regard to competition.
Nonprofits have an advantage over for-profits
because they may be able to accept grants,
allowing them to provide goods and services at a
reduced price. There can be some very real ethical
problems with nonprofits competing directly with
local for-profit businesses by providing exactly the
same goods or services to the same customer base
at a reduced cost. There can also be challenges
with perception. Consider this question: will local
businesses think that you are trying to put them
out of business, even if you are not?

If you are considering forming a nonprofit that
will provide a service commonly provided by
for-profits, such as producing or selling food,

we recommend that you consider carefully. As a
nonprofit, you might develop guiding principles
or a code of conduct explaining the ethical
justification for your activities. Why is producing
or selling food important in this context?

Who will you serve who would not be served
otherwise? Who stands to benefit? Is it possible
that your activities could have a negative impact
on other businesses, and if that does happen,
what will you do? How will the community have
a voice in your decisions?

Local Food Organizational Toolkit - Part 2

4. Does your decision-making need to reflect
democratic principles? Nonprofits, cooperatives
and for-profit corporations are all governed by
boards of directors who have input into the
strategies, policies, and key decisions of the
organization. LLCs, LLPs, LPs, partnerships and
sole proprietorships, on the other hand, may be
governed by only one or two owners.

One of the oft-cited advantages of for-profits,
particularly those without boards, is the ability to
make quick decisions under changing conditions.
However, the disadvantage of an organization that
is not democratically controlled is that it risks
losing the support of the community members

it needs the most. For example, a farmer may be
more hesitant to trust a for-profit LLC food hub
than a marketing cooperative whose board is
comprised of other farmers. A nonprofit set up to
help farmers of color will have a hard time doing
its job if people of color don’t make up a majority
of its board. Think about your own situation and
whether your decision-making structure will
affect your ability to do your work.

Table 2 lists common types of local food organizations,
and how they tend to be structured. Knowing whether
your organization will be a nonprofit, for-profit or

cooperative will help you to choose a business structure.



Common structures for local food organizations

Table 2

Type of organization

or business

501(c)(3)
Non-profit

For-profit

Co-op

Farmers market

A farmers market that wants to apply for grants should consider
nonprofit status. However, some markets generate enough
revenue from vendor fees or sales commissions to operate as
for-profit businesses. There are not many cooperatives whose
sole purpose is to operate a tailgate-style farmers market, but

for a farmers market that operates more like a retail store, it may

make sense to be a cooperative.

Food hubs (local
food distribution
businesses)

Nationally, 47% of food hubs are for-profits, while 34% are
nonprofits and 13% are cooperatives.* Food hubs that want to
receive grants for startup and equipment may want to be non-profits.

However, many successful hubs are for-profit corporations, LLCs,

or cooperatives that charge a commission fee on local food
sales. Food hubs interested in a democratic structure controlled
by farmers and/or customers, or that want to return profits to
members, should consider becoming cooperatives.

Local food marketing
initiative or local food
promotion coalition

Marketing activities are often eligible for grants. If the
organization’s main activity is to raise awareness about local
food, but not to sell anything, it may be hard to generate
revenue. In this case grants and donations may be necessary.
Most regional marketing programs and Buy Fresh Buy Local
chapters tend to use a nonprofit fiscal sponsor rather than
establishing their own organization.

Urban farm or
community-run farm

Some urban farms sustain themselves by selling their products
to make a profit. Others exist primarily for educational or food
access purposes and are often nonprofits.

Nutritional education
or food access
organization

Efforts to improve food access or food education for vulnerable
populations would be considered charitable and eligible for

grants. Some for-profits provide education or improve food access,

but it's harder for them get grants. If you're thinking about becoming
a for-profit, consider carefully whether the need to generate
business revenue may reduce your ability to serve needy people.

Political advocacy
organizations

These are typically nonprofits, but rarely are 501(c)(3) charitable
nonprofits. Sometimes they are 501(c)(4) social welfare organ-
izations (which can participate in election campaigns), 501(c)(5)
agricultural organizations, such as Farm Bureau chapters, or
501(c)(6) business leagues such as chambers of commerce. For
501(c)(3) non-profits, political lobbying may take up to twenty
percent of the organization’s money or time, and they cannot

participate in election campaigns. Check with the IRS for details.

Local Food Organizational Toolkit - Part 2
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4. Which Legal Structure Suits Us Best?

Basic characteristics of Iowa legal business structures.

lowa Business Structures

Table 3

Options for legal

structures in lowa

Eligible for IRS
tax-exempt

Owners / board
members protected

Who pays income tax
on profits?

status?

from liability?

Nonprofit Association
(NOT RECOMMENDED)

Cooperative Cooperative No* Yes The cooperative or the
Association (section members
501A)
Cooperative Not Yes The cooperative or the
Association (section members
499)
For-profit Limited Liability Rarely t Yes The owners
Company
Partnership No No The owners
Limited Liability No Protected only The owners
Partnership from liability for
torts of other
partners
Limited Partnership No General Partners The owners
—No. Limited
Partners — Yes.
Profit Corporation No Yes The business and/or the
ownerst
Sole proprietorship No No The owner
(NOT RECOMMENDED)
Nonprofit Nonprofit Corporation Yes Yes No one
Unincorporated Yes No No one

*Cooperatives are generally subject to “single taxation.” Some or
all income may be exempted from income tax at the cooperative
level if criteria are met. In this case, income taxes must be paid by

individual members who received profits.

TLLCs may be charitable and can become 501(c)(3) tax-exempt
nonprofits, but only if all members are 501(c)(3) organizations.

11f the corporation chooses to file as an S Corporation, only its
owners/shareholders are taxed. If it files as a C Corporation, both
the business itself and the owners/shareholders are taxed.
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The Drake University Agricultural Law Center has
published an excellent guide to forming a producer
marketing association which explains the difference
between corporations, LPs, LLPs, LLCs and coopera-
tives from the perspective of a producer association.
http://www.nationalaglawcenter.org/wp-content/up-

loads/assets/articles/obrien producermarketing book.
pdf.

Corporations are the recommended structure for

most organizations that plan to seek 501(c)(3) status.
Author Joan Fritz writes, “Practically speaking, the
group may want to seriously consider incorporating [if
they plan to file for 501(c)(3) status] because the IRS
will want to see certain documents even if not required
by state law (for instance, organizing documents), and
will also be checking for common governance issues
such as compensation practices and conflict of interest
procedures.” Read more at http://nonprofit.about.com/

od/fagsthebasics.

Liability protection should be another important
consideration when forming a new organization.
Corporations often are favored as a business structure
because of the liability protection they afford to
board members as noted earlier. While a corporation
can be sued, the individual board members and
employees cannot be held personally liable as long

as the board attempts to act responsibly, legally, and
ethically. This means that the board members’ personal
assets are protected in the case of a lawsuit or if the
corporation goes into debt. The same is true for both
nonprofit and for-profit corporations. By contrast,
sole proprietorships and unincorporated associations
offer few built-in protections for the personal assets
of sole proprietors or association leadership if the
business or organization is sued. For this reason, the
Iowa Principles and Practices for Charitable Nonprofits
Excellence states that “nonprofit corporation status
under lowa Code chapter 504 is often a preferable
form for charitable nonprofits due to the limitation
on liability of all those working for the charitable
nonprofit corporation.” >

Regardless of whether your organization is a
corporation, it’s still a good idea to purchase insurance
to defray costs in the case of a lawsuit. Due to the
expense of legal fees, even frivolous or unfounded
lawsuits against an organization can be costly for the
uninsured. Corporations should consider Directors
and Operators or D&O insurance to protect board
members, in addition to general liability insurance
and other applicable policies such as product liability
insurance.

Once you have familiarized yourself with the
information in this toolkit, consulted your legal
advisors, and made a decision about how to proceed,
you are ready to file your organizational paperwork.

The first step to creating a new business or
organization is to file with the state. Although specific
paperwork is different, the general process is similar,
regardless of whether you are filing as a nonprofit, for-
profit or cooperative.

lowa Sourcelink is a state government website
providing various resources for new businesses. The
following checklist was adapted from their website
www.iasourcelink.com.

Checklist for forming a new business or
organization in Iowa:

1. Register your business entity with the state.

a. To find out if a business name is available,
perform a database search under the Business
Entities section on the Towa Secretary of
State’s website. http:/sos.iowa.gov.

b. To register corporations, LPs, LLCs,
nonprofits and trademarks, submit a
completed set of Articles of Incorporation,
containing all the information that the state
code requires for your business type. See
the requirements for each business type at
Secretary of State Business Forms and Fees.
http:/sos.iowa.gov/business/FormsAndFees.
html. Completed paperwork can be
submitted via the Online Filings section of
the website or mailed to: Secretary of State,
Business Services Division, Lucas Building,
First Floor, 321 E. 12th Street, Des Moines,
lowa 503109.

c. To register as a sole proprietor or simple
partnership, contact your local county
recorder, usually located at your county
courthouse or county government building.

2. Post employee notices in the workplace as
required by lowa and federal law. http./www.
iowaworks.org/reqposters.htm.

3. Check tax requirements with the Iowa
Department of Revenue. https:/tax.iowa.gov.
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a. If you are making taxable sales in lowa,
register for your Iowa Sales Tax permit. If
you are wholesaling food, some customers
may require a sales tax permit even if you are
exempt from sales taxes.

b. Check out these tax webinars to learn
more about tax requirements: http:/www.
iasourcelink.com/resources/business-
webinars/iowa-tax-webinars

4. Contact your local city clerk for any licenses or
ordinances specific to the city in which your
business is located.

5. ldentify other state of lowa license, permits and
occupational licensing requirements at http:/
www.iasourcelink.com/resources/licensing or call
the Business License Information Center
866-537-6052.

6. Check out fire and building code requirements
online at lowa Department of Public Safety, State
Fire Marshal Division. http://www.dps.state.ia.us/
fm/index.shtml.

7. For agriculture-related licenses, permits,
and regulations visit the Iowa Department of
Agriculture and Land Stewardship Regulatory
Listings. http://www.iowaagriculture.gov/

departmentForms.asp.

New businesses and organizations, whether they

are nonprofit or for-profit, should apply online for

a Federal Employer Identification Number (EIN).
http://www.irs.gov/Businesses. Use the IRS website to
apply and avoid commercial look-alike sites. This is a
short and simple process, but it requires having some
important information on hand, and the information
you supply should match what you submitted in your
business registration application. Apply for the EIN
after receiving verification of your business filings in
the form or a certificate of incorporation from the state.

Additional procedures for nonprofits

Once a nonprofit has filed their Articles of
Incorporation with the state and filled all requirements
for nonprofit Articles of Incorporation, several
additional actions must take place according to the
Towa Secretary of State’s office.

1. Receipt of a certificate of acknowledgement.
Upon filing the Articles of Incorporation with the
Secretary of State, a certificate of
acknowledgement will be issued to the nonprofit
corporation.
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2. First organizational meeting. After the
certificate of acknowledgement is issued, an
organizational meeting is held by the board of
directors to adopt bylaws, elect officers, and carry
out other business.

3. Adoption of bylaws. lowa law requires the initial
bylaws of a nonprofit corporation to be adopted
by its board of directors. http://sos.iowa.gov/
nonprofits/MinCodeReq.html.

To receive your nonprofit tax-exempt status you will
need to file with the IRS. Forms and guidance for this
process are available at http:/www.irs.gov/Charities-
&-Non-Profits. These forms are to be submitted to the
IRS after filing with the state:

* If you choose to file for a 501(c)(4), (c)(5) or
(0)(6) designation, complete the Application
for Recognition of Exemption Under Section
501(a), IRS Form 1024.

» If you choose to file for a 501(c)(3) designa-
tion, complete the Application for Recognition
of Exemption Under Section 501(c)(3), IRS
Form 1023, and submit a set of attachments
which includes Articles of Incorporation,
organizational bylaws, and information about
your board of directors and your fundrais-
ing plans, all of which must comply with IRS
requirements for 501(c)(3) status. This must
be done within 27 months after you file your
business formation paperwork with the state.
Make sure that you have approved bylaws
and an organizational management struc-
ture in place prior to filing. In 2014, the IRS
launched an abbreviated version of the form.
The Streamlined Application for Recognition
of Exemption Under Section 501(c)(3), Form
1023-EZ, is intended for small organizations
with gross annual receipts of less than $50,000
and assets of less than $250,000, to make it
easier for small community organizations to
obtain charitable nonprofit status.

The online legal encyclopedia at www.Nolo.com
states, “once you have your federal IRS tax exemption,
you are automatically exempt from Iowa income tax,
however you may still be subject to other state sales,
use, and property taxes.” The lowa Department of
Revenue website offers information regarding other
state tax exemptions for nonprofits. https://tax.
iowa.gov/iowa-tax-issues-nonprofit-entities. When
questions about taxes arise, it is always best to consult
a tax advisor, your state Department of Revenue or
the TRS.
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in policy documents or rules documents that are easier
to modify.

Grantspace.org suggests that organizational bylaws
should define:

e The size of the board and how it will function.
e Roles and duties of directors and officers.

* Rules and procedures for holding meetings,
electing directors, and appointing officers.

» Conlflict of interest policies and procedures.
* How grant monies will be distributed.
* Other essential corporate governance matters.

Following is a more detailed example outlining bylaws
is provided by the Farmers Market Federation of New

York:” http:/farmersmarketcoalition.org/resource/
guide-to-developing-a-community-farmers-market.

The easiest way to create bylaws is to start with a set
of bylaws from an organization similar to yours and
modify them to suit your needs. First, make sure that
the model organization’s bylaws are a good fit with
your planned organization. If your organization does
nothing but run a farmers market, then rely on bylaws
from another similarly structured farmers market. If
your organization is in charge of a whole range of local
food-related activities, you should borrow bylaws from
that type of organization. If you are planning to use a
corporate structure and file for tax-exempt nonprofit
status, look for bylaws from an organization that has
structured itself the same way.

Sample bylaws are listed here. http://grantspace.

org/tools/knowledge-base/Nonprofit-Management/
Establishment/nonprofit-bylaws.

Examples of bylaws from lowa local food
organizations:

» Dubuque Food Co-op Bylaws:
http://staticl.squarespace.com/
static/520d3d88e4b021ed6a2e2alc/t/5286
40¢2e4b035638{9dcae4/1384530114183/

dfc+bylaws.pdf.

» lowa Food System Council Bylaws: http:/
www.jhsph.edu/research/centers-and-in-
stitutes/johns-hopkins-center-for-a-livable-
future/ pdf/projects/FPN/Ordinances Model
Policies/IFSA.Bylaws.Adopted083110.pdf.

Keep in mind that if you plan to file for tax-exempt
nonprofit status, you may need to write or amend your
bylaws to include certain pieces of language that are
required for tax-exempt nonprofits. Consult the IRS or
a legal advisor for more guidance on this topic.

Once a nonprofit has been established, it must put
policies and procedures in place to govern how it
handles finances, employees, and more. In lowa,

the publication “lowa Principles and Practices for
Charitable Nonprofit Excellence” is a good resource on
best practices for organizational policies. Get it at the
Larned A. Waterman Iowa Nonprofit Resource Center
website. http://inrc.law.uiowa.edu.

Elements of Nonprofit Corporate By-laws

1. Organizational Name

2. Nonprofit purpose/goals of the organization
3. Membership

a) Definition

b) Rights and responsibilities
4. Board of directors

a) Eligibility

b) Terms

c) Rights and responsibilities
5. Officers

a) Define positions

b) Duties
6. Committees

a) Standing

b) Ad hoc

Operations of the organization
8. Amendments

a) Procedure
9. Termination of organization

10. Maintaining nonprofit continuity

Setting Up a Governance
Structure

Bylaws

Nonprofit corporations, for-profit corporations,
cooperatives, associations and various other types of
entities are required to have bylaws. Bylaws define

the legal structure of the organization for governance
and decision making processes. Unlike the Articles

of Incorporation, bylaws do not need to be filed

with the lowa Secretary of State, but they act as an
organization’s internal operating manual. For some
organizations, bylaws can be difficult to legally amend,
so if there are aspects of your governance that may
change often over time, it is best to address those items
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If your organization intends to have members, it is
important to consider the rights, responsibilities,

and decision-making roles that your members will
have. Decide on membership qualifications and how
members will participate. For example, will your
members be exclusively producers, or will you also
allow customers or other stakeholders to join? What
decision-making role will they have once they join?
Will they elect a board of directors to make decisions,
participate directly in decision-making, or simply gain
the right to receive services? What will be the cost of
membership? These questions relate closely to your
organizational structure and bylaws, so while you are
choosing a structure, you should think about how you
want to involve members.

Members should be required to fill out an application
when joining the organization and when renewing
their membership. The application should include
basic contact information, farm information (if
applicable), and an agreement to abide by organization
rules. Use this opportunity to ask members about their
interest in specific volunteer opportunities. Members
should be made aware of their rights, responsibilities,
rules, and bylaws when they join and when they renew
their annual membership.

A simple annotated sample of bylaws for a nonprofit
without members can be found here: http:/www.
minnesotanonprofits.org/monprofit-resources/start-a-
nonprofit/samplebylawswoutmembers.pdf.

A simple annotated sample of bylaws for a nonprofit
with members can be found here:

http://www.minnesotanonprofits.org/

nonprofit-resources/start-a-nonprofit/
samplebylawswithmembers.pdf.
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